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CASE NO: Misc (J) 206/2018 
 

In The Court of Smt. Priyanka Saikia, AJS, Sonitpur, 
Tezpur 

 

Case No: Misc(J) 206/2018  

 

Sri Jagnyeswar Borah  

–versus-  

Dhobakata Gaon  Unnayan Samiti 

 

22-04-2022 

 Both sides are represented.  

 I have already heard learned counsel appearing for 

both sides. 

 This instant Misc (J) case has arisen on petition no. 

3108A/18 dated 12.11.2018 filed by the petitioner under 

Order XXXIX Rule 1 and 2 r/w section 151 of the CPC with 

a prayer to grant temporary injunction against the opposite 

parties. 

 Today, I am going to dispose of this instant Misc(J) 

Case. 

 The main contention of the petitioner’s case is that 

the petitioner is a permanent resident of Vill- Borigaon, 

Mouza- Borigaon, P.S- Jamuguri, District- Sonitpur, Assam 

and the suit land is situated at Vill- Chaibari, Mouza- 

Borbhogia, P.S- Jamuguri, District- Sonitpur, Assam. 

 That the opposite party no. 1 Dhobakata Gaon 

Unnayn Samiti, is an unregistered society/ Samiti, the 

office of which is situated at Vill- Dhobakata, Mouza- 

Borbhogia, P.S- Jamuguri, District- Sonitpur, Assam and 
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the said unregistered society is being represented by its 

office bearers along with all general members. The 

opposite party No. 2 is the State of Assam being 

represented by its concerning and competent officers No. 2 

(I) to 2 (iii). 

 That the petitioner is the owner, title holder and 

possessor of the land mentioned in the schedule “A”. The 

said land was acquired by the petitioner from the Govt. of 

Assam by making payment being the value of acquisition 

and allotment vide order passed by the Additional Deputy 

Commissioner, District- Darrang, (wrest while) Tezpur vide 

order No. 12-22/61/2135 (Acquisition) dated 21.10.81 

against the land under Dag no. 455 of PP No. 1368 (O) 

measuring 7 Bighas 4 Kathas 5  Lessas and Measuring 15 

Lessas under Dag No. 758 of PP No. 1298 (old) situated at 

village- Chaibari, Mouza- Borbhogia and thereafter the 

name of the petitioner was recorded as title holder by 

correcting the patta of the land into periodic patta no. 

375/339 Dag no. 1298/1368 by the competent authority. 

That since the date of payment of the acquisition value the 

land, described in the schedule hereunder is in possession 

of the petitioner enjoying the same for agricultural purpose 

without any interruption from any corner. 

 That a public village road is existed for about 50 

years from the village Dhobakata towards Dhalaibeel and 

the said road is used by the people of different villages of 

that locality. On the other hand the petitioner has also 

been using the said road for ingressing and egressing into 
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his land from the date of acquiring ownership and 

possession of the said land. Hence, the petitioner has an 

easementary right over the said road. Moreover, the said 

road is not a private property of any person/ body/ 

committee or any organization. 

 That the land of the petitioner is situated in southern 

side of the said road and the road is in the northern side of 

the land of the petitioner. Moreover, there is a vast area of 

government land under Dag no. 433 situated in the 

northern side of the said public village road which is used 

by the people of the locality as “Gopchar” (Grazing) along 

the said public road and a part of the said land measuring 

about 2 Bighas has been used as crematory by the people 

of village Dhobakata for about 15 years. The opposite 

party no. 1 Dhobakata Gaon Unnayan Samiti was formed 

by the people of the said village for development of the 

village. 

 That in the early part of 2018 an amount of Rs. 

2,75,727/- (Two lakhs seventy five thousand seven 

hundred twenty seven) was granted by the Government of 

Assam under the scheme of “Mahatma Gandhi National 

Rural Employment Guarantee Scheme” for the year 2017-

18 in the name  Dhobakata Gaon Unnayan Samiti under 

Uttar Barbhogia Gaon Panchayat. After receipt of the said 

amount the opposite party no. 1 started to construct from 

the early part of January, 2018 a shed in the midst of the 

said village road infront of the gate of the petitioner's land 

by blocking the said public village road in such a way that 
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the said road cannot be used by any person either on foot 

or by bicycle. On the other hand the easementary right of 

the petitioner in respect of ingressing and egressing into 

the land of the petitioner. The said shed is being 

constructed (the same is not yet completed) is such a way 

that the petitioner cannot go to his land and cannot use 

the land for his agricultural purpose. The said shed is being 

constructed in the edge of the eastern and northern side of 

the petitioner's land. 

 That the petitioner on 10.02.2018 requested the 

President, the Secretary and other members of the samiti 

not to construct the said shed at the place and to start 

construction just near the crematory on the govt. land 

situated in the Northern side of the village road. But the 

opposite party No. 1 did not pay any heed to the request 

of the petitioner and started to construct the shed at the 

same place according to their choice is permanent 

structure. 

 That the petitioner was/is willing to cultivate tea 

plantation in the said land of the petitioner, but could not 

make plantation only for the cause of construction of the 

said shed by closing the entrance gate of the petitioner. 

 That on 19.05.2018 a notice was served upon the 

state of Assam being represented by the opposite party no. 

2(i), 2(ii) and 2 (iii) alongwith the then president and the 

secretary of the opposite party no. 1; Sri Tarun Borah, 

Gaonburah of Dhobakata village (Chaibari lat); Sri Rajendar 

Bhuyan (Male) and Sri Dibyajyoti Bhuyan (Male) with a 
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request for shifting the said place of construction of the 

shed from the existing place to the land near the 

crematory within two months from the date of service of 

the notice. But inspite of having receipt of the said notice 

the construction portion of the shed was not demolished 

and not shifted therefrom of the shed. 

 That the opposite party no. 2(iii) visited the place of 

construction of the shed prior to the starting of 

construction but did not raise any objection in respect of 

construction of the said shed by blocking a public road 

which is used by thousands of people of several villages 

under Uttar Barbhogia Gaon Panchayat and other areas. 

 On the other hand the foundation stone of the said 

construction of the shed was laid down by the then 

president of Uttar Barbhogia Gaon Panchayat, hence the 

State of Assam is fully responsible for the said illegal acts 

done by the opposite party no. 1. 

 That the land of the petitioner is enfenced with 

barbed wire fixing with concrete posts, but a temporary 

bamboo gate is fixed in the Northern Eastern corner of the 

land in the Eastern boundary a plot of land under Dag no. 

456 is owned and possessed by Gangaram Borah and he 

has been made tea plantations on his entire land. On the 

other hand, the petitioner cannot go towards the Western 

side for entering into his land due to the blockade in the 

middled of the road. The main purpose of construction of 

the said shed is nothing but to make harassment with 

financial losses to the petitioner with an evil intention and 
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revengeful manner expecting that petitioner shall 

compelled to sell the land to any person/persons of the 

said village specially the opposite party no. 1 (3), 1(4) and 

1(22) who are most aggressive in this respect and the 

entire illegal work has been done under their instruction 

and influence. 

 That the petitioner has legal and lawful easementary 

right over the said village public road to use for occupation, 

possession and enjoyment over the land described in a 

schedule “A” herein below and the said right cannot be 

evaded by the opposite party no. 1 with an illegal way and 

revengeful manner taking the advantage of negligence in 

duty of the opposite party no. 2. The petitioner has to 

suffer much financial losses only for the said illegal and 

unlawful acts of the opposite parties as the petitioner could 

not cultivate his land for the year 2018 and if the said shed 

be not removed from the middle of the village public road, 

there is no possibility of using the land in future. Hence, 

immediate intervention of the Hon'ble court is required. 

 That for the illegal blocked of the said public road the 

petitioner has been suffering more and more financial 

losses, as because the petitioner could not cultivate the 

entire land measuring 8 bighas in the agricultural season of 

2018 and shall not be able to cultivate in future until and 

unless the shed be removed which is not only losses to the 

petitioner but the government also. 

 Heard argument from the learned counsel of both 

parties. Also perused the case record along with the 
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injunction petition, and the other documents filed by the 

plaintiff/petitioner.  

 In the light of the pleadings of the parties to decide 

the injunction prayer filed under Order XXXIX Rule 1 and 2 

of CPC, the followings are appears to be the points for 

determination :  

(i) Whether there is a prima-facie case in favour 

of the plaintiff/ petitioner?  

(ii) Whether balance of convenience is in favour 

of the plaintiff /petitioner?  

(iii) Whether the plaintiff petitioner is going to 

suffer irreparable injury/loss in the event of 

court not granted temporary injunction against 

the defendant/opposite party?  

 Order XXXIX, Rule 1 (c) of C.P.C. provides that “ 

temporary injunction may be granted where, in any suit, it 

is proved that the Opposite Party threatens to dispossess 

the plaintiff or otherwise cause injury to the plaintiff in 

relation to any property in dispute in the suit, the court 

may by order grant a temporary injunction to restrain such 

act or make such other order for the purpose of staying 

and preventing or dispossessing the plaintiff or otherwise 

causing injury to the plaintiff in relation to any property in 

dispute in the suit as the court thinks fit until the disposal 

of the suit or until further orders”.  

 It is settled law that relief for granting of temporary 

injunction is subject to the court’s satisfying that :  
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(1) there is a serious disputed question to be tried in 

the suit and that an act, on the facts before the court, 

there is probability of being entitled to the relief asked for 

by the plaintiff/defendant;  

(2) the court's interference is necessary to protect 

the party from the species of injury. In other words, 

irreparable injury or damage would ensue before the legal 

right would be established at trial; and  

(3) that the comparative hardship or mischief or 

inconvenience which is likely to occur from withholding the 

injunction will be greater than that would be likely to arise 

from granting it.  

 I have gone through the entire case record along 

with all the documents annexed with the plaint submitted 

by the plaintiff/ petitioner. In the instant case the plaintiff 

petitioner has pleaded that the opposite party no. 1 stated 

to construct from the early part of January, 2018 a shed in 

the midst of the said village road infront of the gate of the 

petitioner's land by blocking the said public village road in 

such a way that the said road cannot be used by any 

person either on foot or by bicycle. On the other hand the 

easementary right of the petitioner in respect of ingressing 

and egressing into the land of the petitioner. The said shed 

is being constructed (the same is not yet completed) is 

such a way that the petitioner cannot go to his land and 

cannot use the land for his agricultural purpose. The said 

shed is being constructed in the edge of the eastern and 

northern side of the petitioner's land.  
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 The petitioner has filed copies of Jamabandi of 

P.P.Patta No.339,375, Periodic patta, Land revenue receipt, 

trace map etc., which shows the name of the petitioner 

whereby he has ascertained his possession over that land. 

The petitioner also paid the land revenue paying receipt for 

the Schedule land.  

 After considering the submissions of the parties, 

pleadings as well as document on record it appears that 

plaintiff is possessing the Schedule A land and Schedule B 

land is used for ingress and egress. As such, at the first 

sight of the entire case-record it appears that there is a 

prima facie case in favour of the petitioner as in the 

absence of any rebuttal, the case has potentials of being 

decided in his favour.  

 Moreover, since the documents prima facie shows 

the Schedule C land was constructed by the opposite 

parties, therefore, if at this stage the opposite party is not 

restrained from making the permanent structures or 

changing the nature and character of the land till proper 

adjudication of the dispute and if at the conclusion of trial 

the suit is decreed in favour of the petitioner then, in 

considered opinion of the Court, more inconvenience will 

be faced by the petitioner than the opposite party. Thus, 

balance of convenience also found tilted in favour of the 

petitioner.  

 Further, the Court also found that in the event of 

refusal of temporary injunction, as prayed for, if the 

opposite parties change the basic nature and character of 
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the suit Schedule-C land then it will be the petitioner who 

will suffer irreparable loss which cannot be compensated in 

terms of money.  

 From the above observation and reasons, I am 

constrained to hold that three golden principles for 

granting temporary injunction are found in favour of 

petitioner. But simultaneously, it is also to be born in mind 

that the defendants are contending that the above 

disputed land is a Govt. land. So, considering the rival 

pleadings of both the parties, I am of the considered view 

that if an order to maintain status quo of the suit land is 

passed, it will be just and proper.  

 Accordingly, till disposal of the main suit, both the 

parties are directed to maintain status quo of the suit land 

including Schedule-B & C land as on today and no party 

will change the nature, character or feature of the disputed 

land i.e., Schedule-C land nor any party during pendency 

of suit shall raise any construction without the prior 

permission of this Court.  

 Accordingly, the Misc (J) Case is disposed of on 

contest. 

 

 


